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PRE-TRIAL JURY SELECTION CHALLENGES

Wealthy Plaintiff 

74-year-old mom of 48-year-old single son

No economic damages

“Tough it out” mentality

Experiences with heat exhaustion

Claims that Keck refused a call to 911



WHAT WE LEARNED FROM FOCUS GROUPS

 Defense jurors: People in charge of own health.  No 

need to call 911 if awake.

 Mostly male mentality of “my health is in my hands.”

 Men don’t see doctor, wait too long, “it’s on them.”

 Other bad jurors: Minimized prior injuries/cramps

 Women vs. Men



VOIR DIRE QUESTIONS

Has anyone here been in a situation where you 

could have called for an ambulance or medical 

attention, but you chose not to? Thanks for 

telling me. Why didn’t you?

Has anyone here been in the situation where 

you called 911 when you might not have 

needed to? Why did you do that?



VOIR DIRE QUESTIONS

Has anyone here been in the situation where 

someone you felt needed 911 assistance and 

the person declined?



VOIR DIRE QUESTIONS

Show of hands, who here feels that, 

when it comes to medical 

emergencies, it’s better to be safe 

than sorry?



CAUSE CHALLENGES

DEALING WITH HOSTILE JURORS

MANAGING OUR STRIKES

GETTING TO THE JURY



LEGAL ISSUES AND MOTIONS



DUTY TO ACT

 Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 224 and Morris v. De La Torre

(2005) 36 Cal.4th 260 that duty includes calling 911 to protect an invitee.  

The Morris Court found “as a general matter a proprietor's special-

relationship-based duty to its patrons or invitees includes an obligation to 

make [a 911] call, or to take other similar minimal measures.”  (Id. at p. 277)

 Verdugo v. Target Corp. (2014) 59 Cal.4th 312, 337:  Criminal cases “analogous” 

in helping to answer “the distinct but related question” whether a business 

has an obligation to come to the aid of an injured patron. 



Timely calling 911 is the minimum

Standard of Care vs. Burden and 

Causation  

DUTY TO ACT



GOOD SAMARITAN

 Cal. Health & Safety Code §1799.102
 (1) It is the intent of the Legislature to encourage other individuals to volunteer, without 

compensation, to assist others in need during an emergency, while ensuring that those volunteers who 
provide care or assistance act responsibly.

 (2) Except for those persons specified in subdivision (a), no person who in good faith, and not for 
compensation, renders emergency medical or nonmedical care or assistance at the scene of an 
emergency shall be liable for civil damages resulting from any act or omission other than an act or 
omission constituting gross negligence or willful or wanton misconduct.

(c) which reads: 

 Nothing in this section shall be construed to change any existing legal duties or obligations, nor does 
anything in this section in any way affect the provisions in Section 1714.5 of the Civil Code, as proposed 
to be amended by Senate Bill 39 of the 2009-10 Regular Session of the Legislature.  (Emphasis added).



ASSUMPTION OF THE RISK

 Primary (MSJ) vs. Secondary (Comparative fault)

 Typically for sports.  Defense tried and failed to make this a sports case.

 “The risks inherent in the sport not only by virtue of the nature of the sport itself, but 

also by reference to the steps the sponsoring business entity reasonably should be 

obligated to take in order to minimize the risks without altering the nature of the sport." 

 No Primary Assumption of Risk

 Saffro v. Elite Racing, Inc. (2002) 98 Cal.App.4th 173 – marathon failure to provide 

hydration 

 Morgan v. Fuji Country USA, Inc. (1995) 34 Cal.App.4th 127 – hit by golf ball.



MARIJUANA, ALCOHOL, PRIOR MEDICAL 

CONDITIONS

Hernandez v. County of Los Angeles (2014) 226 Cal. App. 

4th 1599

Must have a causal connection

Expert opinion required



Bel-Air Bay Club Ltd. is responsible for any 

harm caused by the negligence of any of its 

employees/agents. 



The Value of Safety



Better Safe than Sorry
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Bel-Air Bay Club Ltd.’s own rules 
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American Heart Association 

Training Workbook 
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As a general rule you should phone 9-1-1 and 

ask for help whenever someone is seriously ill 

or injured or you are not sure what to do in an 

emergency.
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DAN HARVELL TESTIMONY

11/12/19 Page 104:12-18



2:00 PM1:30 PM



2:30 PM1:30 PM 2:00 PM



DAN HARVELL TESTIMONY

11/12/19 Page 115:2-12



Rule of Thumb



DAN HARVELL TRIAL TESTIMONY

11/12/19 Page 115:13-17



DAN HARVELL TRIAL TESTIMONY

11/12/19 Page 115:18-20
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JAMES CUMMINGS TESTIMONY

11/12/19 Page 67:22-28



JAMES CUMMINGS TESTIMONY

11/12/19 Page 101:6-9



JAMES CUMMINGS TESTIMONY

11/12/19 Page 60:7-12
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DAN HARVELL TRIAL TESTIMONY

11/12/19 Page 153:17-22



If the person refuses, phone 9-1-1 and stay with him until help arrives.



DAN HARVELL TRIAL TESTIMONY

11/12/19 Page 162:10-15



GLEN KOVACS TRIAL TESTIMONY

11/20/19 Page 121:16-19
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BRENNAN CASSIDY TRIAL TESTIMONY

11/13/19 Page 40:16-18
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MEMBER MARK TESTIMONY

11/15/19 Page 23:22-24:1
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11/15/19 Page 27:14-18



Why is this happening?



Lack of Adequate Training

Lack of Drills

Lack of Communication
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Rudy Bacon3:34 PM



MEMBER DR. K

Page 20:17-21



MEMBER DR. K. TESTIMONY

Page 22:17-23:1



GLEN KOVACS TRIAL TESTIMONY

11/20/19 Page 94:5-7



GLEN KOVACS TRIAL TESTIMONY

11/20/19 Page 122:23-27
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BRENNAN CASSIDY TRIAL TESTIMONY

11/12/19 Page 182 and 183



BRENNAN CASSIDY TRIAL TESTIMONY

11/13/19 Page 39:15-23



BRENNAN CASSIDY TRIAL TESTIMONY

11/13/19 Page 87 and 88
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BRENNAN CASSIDY TRIAL TESTIMONY

11/12/19 Page 185:17-25
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4:23 PM Dale Porteus



RUDY BACON TESTIMONY

11/13/19 Page 160:16-20



MEMBER MARK TRIAL TESTIMONY

11/15/19 Page 29:11-20



MEMBER MARK TRIAL TESTIMONY

11/15/19 Page 45:9-15



4:30 PM1:30 PM 2:00 PM 2:30 PM 2:45 PM 3:00 PM 3:30 PM 3:45 PM 4:00 PM 4:15 PM



DAN HARVELL TRIAL TESTIMONY

11/12/19 Page 126:3-7,15-18, 27



JAMES CUMMINGS TESTIMONY

11/12/19 Page 100:1-3



JAMES CUMMINGS TESTIMONY

11/12/19 Page 68:6-11
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FAULT
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The Value of Safety











Keck Video 



2 YEARS PAST
14.5 YEARS 

FUTURE
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DOCTOR FISHBEIN TRIAL TESTIMONY

11/14/19 Page 87:26-88:5



DOCTOR FISHBEIN TRIAL TESTIMONY

11/14/19 Page 88:6-10



DOCTOR FISHBEIN TRIAL TESTIMONY

11/14/19 Page 88:11-14



SAFETY IS NOT IMPROPER ARGUMENT

 Delgado v. Trax Bar & Grill, (2005) 36 Cal. 4th 224, 237 stated that it is a, 

“well established  rule that commercial proprietors  (because they 

generally stand in a special relationship with their tenants, patrons, or 

invitees) are required to maintain land in their possession and control in a 

reasonably safe condition.” 

 CACI 1001 which sets out the basic standard of care for a landowner 

states in part that the Defendants must “keep the property in a 

reasonably safe condition.”  



CONCLUSION

 BRUCE BROILLET:  

BBROILLET@GBW.LAW

 ALAN VAN GELDER:   

AVANGELDER@GBW.LAW

 CLAIRE PLOTKIN: 

CLAIRE@YOURNEXTJURY.

COM


